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TERMS OF ORDER AND TERMS OF PURCHASE 

I. Subject Matter of the Contract / Conclusion of Contract 
1. The following Terms of Order and Terms of Purchase apply to the entire business transactions between 

Waggonbau Niesky GmbH ("Orderer") and the supplier ("Supplier"), particularly to the goods given in the 
respective orders ("contract products"). 

2. The order is made solely on the basis of the present Terms of Order and Terms of Purchase. Deviating or 
supplementary conditions of Supplier will form no part of the contract, even if they are not again explicitly 
rejected. The Terms of Order and Terms of Purchase also hold for all future purchase transactions, regardless 
of whether, at the time of their conclusion, explicit reference to them is made or not. 

3. Changes or ancillary agreements to these terms require Orderer's written confirmation, if they are to be 
effective. This also holds for any annulment of the written-form requirement. In the event of changes in the 
Terms of Order and Terms of Purchase, the terms that were current at the time of order apply. 

4. Orders are placed in writing or by telecommunication (fax, e-mail). Verbal orders, or verbal amendments or 
extensions of orders, will first become binding through written or telecommunication (fax, e-mail) confirmation 
by us. 

5. Supplier is to confirm receipt of order immediately in writing or by telecommunication (fax, e-mail). If the order 
is unusual, in the context of the previous business relationship, Supplier is to draw this to Orderer's attention 
immediately and must demand confirmation. If Supplier does not reject the order in writing or by 
telecommunication (fax, e-mail) by the end of the third workday following its arrival at the latest, this is 
regarded as confirmation of the order. 

6. Until execution of delivery, changes in the orders may be made by Orderer at any time, within the framework 
of reasonableness customary to the branch. Delivery dates and prices will be appropriately adapted to 
corresponding changes. 

II. Delivery 
1. Deliveries are made, at the cost (including all taxation and customs duties) and at the risk of Supplier, to the 

registered address of Orderer or to the address specified by Orderer, between 6.00 a.m. and 2.30 p.m. in the 
period from Monday to Thursday, and between 6.00 a.m. and 1.00 p.m. on Friday. Receipt of the goods at 
this point is determinative for compliance with the delivery deadlines. The passing of risk takes place after 
unloading of the contract products by Supplier. If, in explicit deviation from this regulation, free delivery to the 
destination has not been agreed on, Supplier must make the goods available at the agreed destination in 
good time, allowing for the time typically required for loading and shipment. 

2. Supplier must package the contract products properly, in keeping with the standards typical for the types of 
products in question, and must bear the costs of this. All packaging materials used must satisfy the respective 
and current legal specifications in Germany and in the EU; in particular, the currently valid statutory limit 
values for the content of heavy metals in each case must not be exceeded. If Orderer contractually specifies 
that the contract products to be packed are to be delivered abroad to a non-EU destination, the statutory 
regulations of the countries so specified must also be complied with. Moreover, on principle all packagings 
must be recyclable. 

3. Deliveries are to take place under observation and compliance with the quality-assurance agreements in 
keeping with point V. of these Terms of Order and Terms of Purchase. Each delivery is to be accompanied 
by 2 delivery notes providing details as to the content, the order number and other order characteristics. If a 
delivery is not accompanied by these papers, Orderer is entitled to store the contract products, at the cost 
and risk of Supplier, until the arrival of the shipping documents. Confirmation of dispatch of the [shipping 
documents / contract products] is to be given to Orderer immediately. 

4. Part deliveries and advance deliveries are only permissible with the consent of Orderer given in writing or by 
telecommunications (fax, e-mail). 

5. As regards quantities, weights and measurements, unless some other proof is available, the values 
determined by Orderer during inspection of the incoming goods are determinative. 

6. In the exceptional event that Orderer accepts the transportation of contract products as from their hand-over 
at Supplier's, or if other freight conditions are agreed on, the following applies: Supplier must provide Orderer 
with all proofs necessary for customs clearance and for the obtainment of customs or other national benefits.
Orderer is a renouncing customer, in accordance with section § 39 of ADSp [German Standard Terms of 
Forwarding], for all deliveries for which Orderer is the freight payer. 

III. Delayed Delivery 
1. Agreed schedules and deadlines are binding and must be strictly complied with by Supplier. Supplier is aware 

that delays in schedules can give rise to considerable costs for Orderer, and in particular can trigger claims 
to compensation from Orderer's customers. Supplier is therefore required to take all measures to avert a 
schedule delay and must notify Orderer immediately if circumstances are foreseeable that might endanger 
the punctual fulfilment of its obligations. 

2. If schedules and deadlines are not complied with for reasons for which Supplier is answerable, Orderer is 
entitled to restitution of all costs thereby incurred by it. Supplier will be required, at the first request to do so, 
to release Orderer from all costs (particularly retrofit costs and other expenditure arising from interruption to 
operations, as well as follow-up or consequential claims of third parties) arising from non-compliance with the 
obligation of proper supply. Instead of restitution of the precisely stipulated damage caused by default, 
Orderer can opt, at its own choice, for a flat-rate damage sum of 1% of the value of the order per week 
commenced, this not to exceed 30 %, or can demand the sum awarded by court ruling as the recognized 
maximum permissible value for the order delay, whichever of the two is of lower value. Regardless of the 
default, Supplier is still obliged to make delivery. Apart from assertion of the stipulated or flat-rate damage 
caused by default, Orderer can set Supplier a period of grace, after the fruitless expiry of which Orderer is 
entitled, at its own choice, to withdraw from the contract or to demand compensation due to non-fulfilment. A 
damage flat-rate paid by Supplier will be offset against farther-reaching claims to compensation. If Supplier 
refuses fulfilment or if, due to the delay, Orderer no longer has any interest in this, Orderer shall be able to 
assert this right even without setting a period of grace. Claims in keeping with the aforementioned point 2 
shall remain unaffected. 

3. Already at this time, Orderer reserves the right to assert claims to compensation for all late deliveries.

IV. Prices and Payment 
1. The prices contain packaging and transportation costs, customs duties and other charges and carriage. Any 

payments made by Orderer to a third party must be reimbursed by Supplier. 
2. Unless otherwise agreed, the prices and remunerations are to be paid by Orderer, after receipt of a proper 

invoice (paragraph 3), within 30 days at the latest subject to a 3 % discount, or within 60 days at the latest 
net, or in keeping with the terms of payment given in the order, in each case calculated as from the delivery 
of the contract products to Orderer. 

3. In addition to the required details, in keeping with section § 14, paragraph 4 of UStG [German Turnover Tax 
Law], all invoices must also give Orderer's order number. If the processing by Orderer, in the context of its 
customary business procedures, is delayed because of the absence or incorrectness of one or more of these 
details, the period granted for payment in paragraph 1 is extended by the period of the delay. 

4. The invoices are to be sent in duplicate, separately for each complete delivery, and giving the order data, to 
the Orderer's address or to the destination named by it. The statutory value added tax must be indicated 
separately. 

5. In the event of faulty delivery, Orderer is entitled to withhold a value-equivalent part of the payment until 
proper performance has been rendered. 

6. In cases of acceptance of early deliveries (point II.4.), due dates of payment will be based on the originally 
agreed delivery date. 

7. Payments constitute no recognition of the delivery as being as stipulated in the contract.
8. Any assignment or pledging of claims of Supplier, or the granting of direct-debit authorization to a third party, 

is only effective after Orderer's written consent has been obtained. In cases of extended retention of 
ownership (point VII), consent shall be regarded as having been granted. 

V. Quality Assurance 
1. Supplier gives assurances that at the time of conclusion of contract it maintains a quality-management system 

corresponding to DIN ISO 9000 ff and that it will continue to maintain this throughout of the period of this 
contract. Supplier is also required to reach this same agreement with its subcontractors. 

2. In connection with its deliveries Supplier must observe the recognized technical regulations, the safety 
regulations, the requirements of the international railway association (UIC Codex) and the agreed technical 
data. Changes in the delivery items and changes in its manufacturing methods that might have an effect on 
the characteristic properties, suitability or other qualities are only permissible after Orderer's written approval 
has been obtained. 

3. First Article Inspection. For the agreement on first article inspection, the directives of DIN ISO 9000 ff, the 
technical terms and the design demands of Orderer and its recognized technical test regulations apply. 

4. For evaluation of the quality standards described in points 1 and 3, Supplier must secure the necessary 
documentation, keep it safely and submit it to Orderer at the latter's request. To the extent that, to assess the 
quality standards of Supplier, an auditing in accordance with DIN ISO 9000 ff or 
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a works visit is necessary, Orderer will be permitted this, after appropriate advance notification. 
5. Supplier must inform Orderer about the possible unsuitability of the delivered items for the purposes disclosed 

to it, or that have otherwise become known to it, and about all possible improvements, provided these are 
recognizable to it without any great cost and effort. 

VI. Guarantee 
1. Acceptance of the delivery is made under the proviso of an examination for completeness and correctness. 

Inspection of incoming goods takes place in orderly routine business within the maximum deadline that, in 
keeping with court rulings, is regarded as the examination deadline that - relating to the specific contract 
products - may be agreed, in accordance with section § 377 of HGB [German Commercial Code], in standard 
terms of business, or within a period of four weeks after delivery, whichever of these two periods is shorter. 
This deadline holds as being "immediately" in accordance with section § 377 of HGB. The inspection in 
keeping with section § 377 of HGB is undertaken solely for identity, quantity and any externally recognizable 
damage. All further claims of Orderer remain reserved. 

2. Recognizable errors will be reported to Supplier immediately after expiry of this deadline, non-recognizable 
("hidden") defects immediately after their discovery. To this extent Supplier waives any right of objection 
based on belated notice of defects. In the quality assurance agreements concluded, farther-reaching 
agreements on inspection of incoming goods can be agreed on. 

3. The guarantee period ends after 36 months as from the date of passing of risk from Supplier to Orderer, 
unless a shorter guarantee period is explicitly foreseen in the order. 

4. For material defects and defects of title Supplier must cover the guarantee, at the choice of WBN, by free 
subsequent improvement or replacement. In cases of failure or inappropriateness of the subsequent 
improvement or inadequacy of the replacement, WBN is entitled, at its own choice, to reduce the price or to 
withdraw from the contract, whether wholly or partially. In urgent cases WBN can itself undertake subsequent 
improvement or replacement at the cost of Supplier, or can have this undertaken by a third party, if it has 
previously given Supplier an appropriate deadline for the work. If company-internal processes at WBN permit 
no setting of a deadline in the specific case in question, such setting of a deadline can then be dispensed 
with and can be replaced by a mere notification of Supplier. 
Apart from the above-mentioned options Orderer is entitled to demand compensation, including restitution 
for its own expenditure in connection with the processing of damages, as well as for consequential damage 
arising from defects and loss of profits. 

5. If, within the first six months of the guarantee period in accordance with the aforementioned point 3, a material 
defect becomes apparent, it will be assumed that the contract product(s) in question was/were already 
defective at the time of passing of risk, unless this assumption is incompatible with the type of contract product 
or defect. 

VII. Liability 
1. Supplier is liable vis-à-vis Orderer for damage for which Supplier or its agents are answerable.
2. If Orderer and Supplier are liable vis-à-vis third parties, whether solely or as joint and several debtors, 

Supplier will be solely responsible internally (i.e. obliged to make settlement or to release Orderer) to the 
extent that the liability was caused by errors in the goods delivered by Supplier. 

3. The costs of averting or reduction of the product-liability risk by damage-prevention measures (e.g. recall) 
must be borne by Supplier, to the extent that the goods delivered by it are the cause of the damage. 

VIII. Force Majeure 
1. Cases of force majeure that hinder the contracting parties wholly or partially in the fulfilment of their 

obligations release both contracting parties, until the end of the force majeure, from the fulfilment of this 
contract to the extent hindered. The contracting party experiencing the force majeure is to inform the other 
contracting party of this immediately and of the effects exerted on the fulfilment of contract. 

2. Occurrences regarded as force majeure include strikes and lockouts, flooding, fire, war, revolts, rioting, civil 
unrest, embargoes and other sovereign intervention that is impossible for the contract party to avert, or is not 
reasonably avoidable, and the occurrence of which was not foreseeable at the time of conclusion of this 
contract. 

3. The contracting party affected will make every reasonable effort to eliminate such causes, or remedy them, 
or to overcome them, and to resume the fulfilment of its contractual obligations as quickly as possible. In 
addition to this Orderer is entitled, for the period of force majeure, to buy the contract products from other 
sources and to reduce the delivery quantities and/or the call-ups for delivery indicated in the order without 
thereby violating any obligations vis-à-vis Supplier. Force majeure furthermore entitles Orderer - without 
prejudice to its other rights - to withdraw from the contract, wholly or partially, without being thereby obliged 
to make restitution for any damage occurring as a result. 

IX. Secrecy and Production Materials 
1. The contracting parties undertake to treat all non-manifest business and technical information made known

to them as a result of the business relationship as business secrets. 
2. Drawings, models, templates, samples, stencils, tools and similar items handed over or transferred by 

Orderer to Supplier, must not be passed on to third parties, or otherwise made accessible, without Orderer's 
written consent. Their duplication, or the preparation of identical items, is only permissible within the 
framework of operational requirements and statutory regulations. 

3. All items in accordance with point 2 remain the property of Orderer and are to be returned to it after the ending 
of the order. To the extent that Supplier makes or duplicates these said items at the cost of Orderer, it already 
assigns them to Orderer and safeguards them until the time of return after completion of the corresponding 
deliveries. Orderer accepts the assignment. Supplier must not make over or pledge items belonging to 
Orderer to third parties. 

4. Supplier must not use the business relationship for advertising purposes unless Orderer's prior written 
consent to this has been obtained. 

5. Subcontractors must be obligated accordingly. 

X. Intellectual Property Rights 
1. Supplier is liable for claims arising, under contractual use of the contract products, from violation of intellectual 

property rights or registration of intellectual property rights. Supplier shall exempt Orderer and its customers 
from all claims arising from the use of such intellectual property rights and the registration of intellectual 
property rights. 

2. This does not apply if Supplier has manufactured the contract products on the basis of drawings, models or 
other equivalent descriptions or specifications provided by Orderer and does not know, or need not have 
known in connection with the products developed, that intellectual property rights have been violated. To this 
extent Orderer releases Supplier from claims of third parties. Supplier undertakes to notify Orderer 
immediately of any risks of such violation, or alleged cases of violation, and to give Orderer the opportunity 
to counteract such claims accordingly. 

3. Supplier shall inform Orderer, upon request, of the use made of published and unpublished, self-owned and 
licenced intellectual property rights and registered intellectual property rights in connection with the products. 

XI. Financial Detriment 
If Supplier discontinues payments or ceases to fulfil other contractual obligations, or if insolvency proceedings 
are requested against Supplier's assets, or an out-of-court settlement is applied for, Orderer shall be entitled to 
withdraw from that part of the contract that has not yet been fulfilled. 

XII. Ineffectiveness of Individual Provisions 
Should individual provisions of these Terms of Order and Terms of Purchase prove to be ineffective, whether in 
whole or in part, and whether at present or at some future date, this shall not detract from the validity of the 
remaining provisions. The contract partners undertake to replace the ineffective provision by one that is as close 
as possible to the intended economic objective and to adopt this in writing as a supplement to the contract. 
Should the contracting parties fail to agree on this within 14 days of the discovery of the discrepancy, Orderer 
shall determine the provision at its own reasonable discretion. Supplier shall then be free to have the justness 
of this re-examined by the court, in accordance with section § 315 of BGB [German Civil Code]. 

XIII. Choice of Law 
The law of the Federal Republic of Germany applies. The United Nations' Accord on Contracts for the 
International Sale of Goods, dating from 11th April 1980, does not apply. 

XIV. Place of Performance and Place of Jurisdiction 
1. The place of performance is the place named by Orderer, to which the delivery is to be made (point II.1.). 
The sole place of jurisdiction for all disputes is Dresden. Orderer is nevertheless also entitled to sue Supplier at 
the place of its registered address, or at the place of performance. 


